
 

 

 

RE: FCA DP21/1 Strengthening financial promotions for high-risk investments 
 
The Investment Association (IA)1 welcomes the opportunity to provide a response to the 
FCA Discussion Paper (DP) on strengthening the financial promotion rules for high-risk 
investments. It is extremely important to ensure that customers have high levels of 
protection in investment markets. Equally, that protection needs to be calibrated 
effectively to protect investors, while not inhibiting or discouraging them from taking 
appropriate levels of risk to achieve their long-term goals. 
 
The discussion on high-risk investments in DP21/1 is focused mainly on areas outside the 
core focus of the investment management industry which we represent, and which delivers 
highly-regulated investment fund products to the UK retail market. For that reason, we are 
not responding in detail to the questions posed in the DP.  Rather, we would like to set out 
some high-level views on the key issues which we hope will be helpful as the FCA moves 
from discussion phase to thinking more directly about the framing of regulation in this 
area. 
 
Classification of high-risk investments (Chapter 3) 
 
As noted in the IA’s response to the FCA Call for Input on the Consumer Investments 
Market, there is a critical question to be resolved about the extent of the regulatory 
perimeter and the nature of requirements with respect to both customer disclosure and 
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households save for the future while supporting businesses and economic growth in the UK and abroad. Our 250 members 
range from smaller, specialist UK firms to European and global investment managers with a UK base. Collectively, they 
manage £8.5trillion for savers and institutions, such as pension schemes and insurance companies, in the UK and beyond. 
40% of this is for overseas customers. The UK asset management industry is the largest in Europe and the second largest 
globally. 

Debbie Gupta 
Director of Consumer Investment Supervision 
Financial Conduct Authority 
12 Endeavour Square 
London  
E20 1JN 

The Investment Association 
Camomile Court, 23 Camomile Street, 

London, EC3A 7LL 
 

+44 20 7831 0898 
Jonathan.lipkin@theia.org 

 theia.org 

@InvAssoc        @The Investment Association 
 

  
01 July 2021 

 

Dear Debbie, 

 

  

https://www.theia.org/


 

Page 1 of 3 

distribution rules in different parts of the financial services industry and across the 
different product categories. This affects the whole investment industry, even those 
providing highly-regulated products, because of both broad reputational risk and 
associated costs of failures, particularly as expressed through the scale of the Financial 
Services Compensation Scheme (FSCS) levy. 
 
In our view, there is merit in potentially rethinking the future framework for categorising 
high-risk investments (and the associated rules around distribution).  As currently framed 
in the helpful summary in Figure 2 in the DP, there is effectively little distinction between 
individual instruments with very different risk characteristics (eg. P2P loans and unlisted 
companies); regulated and unregulated products; and between individual instruments and 
diversified portfolios of such instruments.  Instead, relative liquidity is the defining feature.  
 
While liquidity is clearly an important issue, we suggest modifying the central focus as to 
whether a product is liquid or “readily realisable” and including a distinction that 
recognises other factors, including the level of rigor and oversight applied to the process 
(i.e. governance structures) and the nature of the product itself (eg. how diversified it may 
be). In other words, there would be a shift from a uni-dimensional to multi-dimensional 
model. 
 
This multi-dimensional model would differentiate, for example, the Long-Term Asset Fund 
(LTAF), currently proposed under NMPI, from unregulated pooled investments such as 
mini-bonds.  This is not to suggest that the LTAF is without specific kinds of risk, including 
liquidity.  However, the current NMPI framework is highly reductionist and results in the co-
location of highly regulated, diversified products along with unregulated, potentially 
undiversified products in the same category.  This cannot be a satisfactory situation for 
customers, industry or regulators.   
 
A future framework needs to better reflect and distinguish between, on the one hand, 
highly regulated products manufactured and managed by regulated investment firms, 
including those investing in higher risk assets which are professionally managed and, on 
the other hand, very speculative products, which are lightly or unregulated.   
 
An effective and proportionate approach to distribution 
 
The framework for financial promotions of high-risk investments also needs to take 
account of the distinction between products sold by different kinds of financial advisers 
and on an unadvised basis, or selected for a multi-asset strategy as part of a professional 
allocation process.   
 
It may additionally need to give greater recognition to the product governance regime that 
investment managers must follow and whether that regime should apply to other parts of 
the market (as being considered as part of the FCA CP21/13 on the Consumer Duty). The 
FCA PROD Sourcebook already provides a series of product governance obligations on both 
manufacturers of investment funds and distributors of funds, including the obligation to 
provide each other with appropriate information on the target market of a product to 
enable each party to identify the target market of a product and act in the best interest of 
the investor.  
 
To ensure the right product gets to the right investor, there are further safeguards in place 
with the ongoing obligation on manufacturers to regularly review the products to assess 
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whether the product remains compatible with the intended target market and whether the 
chosen distribution strategy remains appropriate. We suggest the FCA takes into 
consideration the obligations the PROD framework applies to firms when deciding whether 
a product has certain marketing restrictions placed on it.  
 
At the same time, some of the issues raised in the Call for Input, for example, 
understanding the benefits of diversifying investments, have a relevance for all investment 
products and markets. As we note above, regulated investment funds are designed around 
the benefits of diversification and, with the right governance and risk controls, can offer 
access to a wide range of asset classes across both public and private markets. The 
distinction between a regulated product that provides a diversified investment and 
investment in a single security also links to the role of broader education for investors.  
How to provide this education – including the role of ‘just-in-time’ education - requires 
further consideration as explored in the DP. 
 
The significance of technology 
 
A final point regarding how the FCA classifies high-risk investments is the need to 
understand the technological landscape to be able to supply the right framework to 
support innovation. As we also stated in the IA’s Call for Input response, there is a need to 
provide clarity to the market on regulatory expectations and leave little room for 
interpretation. The UK regulators have done a lot of work, with which we agree, to warn 
investors about crypto investments, with one such example being the FCA’s recent 
prohibition of selling crypto-derivatives to retail customers and other interventions.2 3 
 
There are also points that arise with respect to the competitive playing field between 
different products. The recent increase in day-trading activity, as evidenced in your recent 
research on understanding self-directed investors, shows the success of online platforms 
with frictionless onboarding and trading functionality. In some cases this has also been 
utilised by companies offering access to other high-risk assets, such as crypto, where the 
lack of prescriptive regulatory requirements around disclosure, for example, can provide a 
contrast to the governance around onboarding customers into funds. 
 
The segmentation of the high-risk investment market (Chapter 4) 
 
To further support and enhance the segmentation of high-risk investments, the DP 
explores strengthening three particular areas: 
 
(1) Categorisation of retail investor 

The IA agrees the retail investor categories (high-net worth, sophisticated or restricted 
investors) need further attention. As noted in the IA’s response to the Call for Input, it is 
not just a question of the current exemption levels but how firms market products and 
services to those investors. Just because a person has a high net worth does not mean they 
understand the product or solution they are investing in to and therefore should be 
afforded less protection. Processes and warnings need to be very clear to ensure that 
investors can judge whether they should be signing such an exemption, and this system 
should also reflect on whether the investor is receiving regulated advice or their portfolio is 
being discretionary managed by a professional investment manager.  

 
2 https://www.fca.org.uk/consumers/cryptoassets 
3 https://www.bankofengland.co.uk/speech/2021/june/andrew-bailey-cityuk-annual-conference 
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Furthermore, in our response to FCA CP21/12 (question 8), we outline the various 
challenges of these categories in the context of the NMPI rules which has the net result 
that distributors have very little appetite to promote NMPIs to their clients as they 
potentially increase those firms’ exposure to liability, with little by way of upside.  
 
(2) Improved risk warnings  

It may be helpful for regulated products if it was clearer when products are not regulated 
because this reduces the extent to which there is loss of trust in regulated firms when 
unregulated firms/products lose money. For example, there could be some kind of badge 
that says the product is regulated and has FSCS protections, in order that products that are 
not regulated become noticed for not having a badge. 
 
(3) Positive friction 

Adding frictions to the consumer journey, as explored in the DP, should help in ensuring 
that those who have the financial resources to accept higher investment risk can do so. In 
addition to the suggested frictions outlined in paragraph 4.37 of the DP, there can be 
frictions placed on technology, to the extent the FCA can apply these frictions on regulated 
firms. For example, frictions placed on trading apps such as informing the investor if the 
investment is over a certain percentage of their overall portfolio or that they have to phone 
a broker for certain investments.  
 
Concluding remarks  
 
Financial promotion marketing restrictions serve a crucial part in ensuring the right product 
gets to the right investor.  Where products are highly regulated, as is the investment 
management industry, and products provide a diversified pool of assets, this needs to be 
reflected more in a future financial promotions framework.  We also see the wider FCA 
Consumer Investment Markets Call for Input and resulting work, including this Discussion 
Paper, as an opportunity for industry and regulators to change the narrative around 
investment itself, to change public perceptions and help encourage a wider long-term 
investment culture.    
 
We look forward to discussing these points further with you in due course.  
 
 
Yours sincerely,  
 
 
 
Jonathan Lipkin  
Director – Policy, Strategy & Research 
 

 


